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E. When archeological sites included in the
National Register or which meet the Criteria
are found to exist on the project site or in
the area of the project’s environmental im-
pact, and where the project is likely to dis-
turb such resources, and where the adverse
effect of such disturbance cannot be negated
by archeological salvage, a determination of
“Adverse Effect” is appropriate in accordance
with §801.3(a)(2)(iii).
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§805.1 Background.

(a) The National Environmental Pol-
icy Act (NEPA) of 1969 (42 U.S.C. 4321 et
seq.) establishes national policies and
goals for the protection of the environ-
ment. Section 102(2) of NEPA contains
certain procedural requirements di-
rected toward the attainment of such
goals. In particular, all Federal agen-
cies are required to give appropriate
consideration to the environmental ef-
fects of their proposed actions in their
decisionmaking and to prepare detailed
environmental statements on rec-
ommendations or reports on proposals
for legislation and other major Federal
actions significantly affecting the
quality of the human environment.

(b) Executive Order 11991 of May 24,
1977, directed the Council on Environ-
mental Quality (CEQ) to issue regula-
tions to implement the procedural pro-
visions of NEPA. Accordingly, CEQ
issued final NEPA regulations (40 CFR
parts 1500-1508) on November 29, 1978,
which are binding on all Federal agen-

36 CFR Ch. VIII (7-1-04 Edition)

cies as of July 30, 1979. These regula-
tions provide that each Federal agency
shall as necessary adopt implementing
procedures to supplement the regula-
tions. Section 1507.3(b) of the NEPA
regulations identifies those sections of
the regulations which must be ad-
dressed in agency procedures.

§805.2 Purpose.

The purpose of this part is to estab-
lish Council procedures that supple-
ment the NEPA regulations and pro-
vide for the implementation of those
provisions identified in §1507.3(b) of the
regulations (40 CFR 1507.3(b)).

§805.3 Applicability.

(a) These procedures apply to actions
of the full Council and the Council staff
acting on behalf of the full Council.

(b) The following actions are covered
by these procedures:

(1) Recommendations for legislation.

(2) Regulations implementing section
106 of the National Historic Preserva-
tion Act (NHPA).

(3) Procedures implementing other
authorities.

(4) Policy recommendations that do
not require implementation by another
Federal agency.

(¢) In accordance with §1508.4 of the
NEPA regulations (40 CFR 1508.4),
Council comments on Federal, feder-
ally assisted and federally licensed un-
dertakings provided pursuant to sec-
tion 106 of the NHPA and 36 CFR part
800 are categorically excluded from
these procedures. This exclusion is jus-
tified because Federal agencies seeking
the Council’s comments under section
106 have the responsibility for com-
plying with NEPA on the action they
propose. The Council’s role is advisory
and its comments are to be considered
in the agency decisionmaking process.
Coordination between the section 106
and the NEPA processes is set forth in
36 CFR 800.9.

§805.4 Ensuring environmental docu-
ments are actually considered in
Council decisionmaking.

(a) Section 1505.1 of the NEPA regula-
tions (40 CFR 1505.1) contains require-
ments to ensure adequate consider-
ation of environmental documents in
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agency decisionmaking. To implement
these requirements the Council shall:

(1) Consider all relevant environ-
mental documents in evaluating pro-
posals for action;

(2) Ensure that all relevant environ-
mental documents, comments, and re-
sponses accompany the proposal
through internal Council review proc-
esses;

(3) Consider only those alternatives
encompassed by the range of alter-
natives discussed in the relevant envi-
ronmental documents when evaluating
proposals for the Council action; and,
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(4) Where an environmental impact
statement (EIS) has been prepared con-
sider the specific alternative analyzed
in the EIS when evaluating the pro-
posal which is the subject of the EIS.

(b) For each of the Council’s prin-
cipal activities covered by NEPA, the
following chart identifies the point at
which the NEPA process begins, the
point at which it ends, and the key of-
ficials required to consider environ-
mental documents in their decision-
making.

Key officials required to con-

Activity

Start of NEPA process

Completion of NEPA process

sider environmental docu-
ments

Recommendations for legisla-
tion.
Regulations and procedures ...

During staff formulation of
proposal.

Prior to publication of draft
regulations in FEDERAL

Prior to submission to Con-
gress or OMB.

Prior to publication of final
regulations in FEDERAL

Executive Director and full
Council, as appropriate.
Executive Director and full
Council as appropriate.

REGISTER.
During staff formulation of
proposal.

Policy recommendations .........

REGISTER.
Prior to adoption by full Coun-
cil or Executive Director.

Executive Director and full
Council, as appropriate.

§805.5 Typical classes of action.

(a) Section 1507.3(c)(2) (40 CFR
1507.3(c)(2)) in conjunction with §1508.4
requires agencies to establish three
typical classes of action for similar
treatment under NEPA: actions nor-
mally requiring EIS; actions normally
requiring assessments but not nec-
essarily EISs; and actions normally not
requiring assessments or EISs. Each of
the covered categories of Council ac-
tions generally falls within the second
category, normally requiring an assess-
ment but not necessarily an EIS.

(b) The Council shall independently
determine whether an EIS or an envi-
ronmental assessment is required
where:

(1) A proposal for Council action is
not covered by one of the typical class-
es of action above; or

(2) For actions which are covered, the
presence of extraordinary cir-
cumstances indicates that some other
level of environmental review may be
appropriate.

§805.6 Interagency cooperation.

The Council shall consult with appro-
priate Federal and non-Federal agen-
cies and with interested private per-
sons and organizations when it is con-

sidering actions involving such parties
and requiring environmental assess-
ments. Where other Federal agencies
are involved in the proposed action, the
Council shall cooperate in the required
environmental assessment and the
preparation of necessary environ-
mental documents. Where appropriate
as determined by the nature and extent
of Council involvement in the proposed
action, the Council shall assume the
status of lead agency.

§805.7 Environmental information.

Interested persons may contact the
Executive Director for information re-
garding the Council’s compliance with
NEPA.

PART 8 10—FREEDOM OF
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AUTHORITY: Pub. L. 89-665, 80 Stat. 915 (16
U.S.C. 470) as amended by Pub. L. 91-243,
Pub. L. 93-54, Pub. L. 94-422, Pub. L. 94-458,
Pub. L. 96-199, Pub. L. 96-244, Pub. L. 96-515.
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